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(s)
Arising out of Order-In-Original No. 620/AC/Demand/22-23 dated 21.3.2023
passed by The Assistant Commissioner, CGST Division-I, Ahmedabad North

344jasafaln#ua 7 Asha Mendersa

("9) Name and Address of the
B-37, Sudama Park Society, Nr. Noble nagar Police
Chowki, Kubernagar,

Appellant Ahmedabad-382340

sl?Rsz sft-sm?gr sits szra mar?atazr st?gr k ufazenffaR aaTg +T; 7&T

rf@el4tr t aft srzrargtrwrlayr#mar2, #atRet sr?gr h fa gtmar?t
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

(1) 4rsgr< gr# sf@2Ru, 1994 ft arr aaR aarg sg atriaant arrt
s-nu eh rzra rpm eh siafagleu nae zflRa, sraat, fa« iat44, ua fa+T,
tuftif, sRatr ra, iami,{ff: 110 00 1 Rt Rs7 ft arfeg:

A revision application lies to the Under Secretary , to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

1



In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(r) sif s«area ft 3cgraa gt# rata fgsit sget #Retaft +&?sit @a an?gr sit zr
nrvfr ? R@a rgm, sfl a zrr Ra at arr rm ata if far affar (i 2) 1998
nrr 109 rrfa fagzt

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ah sat<a grcea (fla) Raral, 2001 a far 9 a sia«faff& quaie zz-8t
fail , 9fa sgr b fa z2gr fafaaa Rtm a far-sr vi srt at?st Rt if-if
fart tr 5faa za fur tr arRgql s arr arr < m gr shf hsiaid art 35-S: if
faff?aRrmratrhsqarrtr-6 artRr fa ft 2ft aif@qt

The above application shall be made in duplicate in Form No. EA-8 as· specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rf@asa sher ahrr szi iarava cars? r saamgtr s? 200/- lr ratRt
srg it szi it4a un «ara ksznrar gt at 1000/- RR7 fl g=ratfrsqt

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

mlTT ea, #hr 3qrar tenqi ear#4lzFr@awh 7Rasf:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ctr sglar grn sf@ef, 1944tn 35-41/35-<a ziaf:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) Ra 4Rb R aag gr eh star Rt fl, sfr am fur gen, ht
«grad grca vi aata afRla +naff?law (Re) fr a@Ir 2fr far,zrala i 2d tar,
alt s4, Gaza,ta+Ir, zi«tar«-380004I

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situat .
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(3) f <r st±gr#& gas?ii atergtr ? at r@ta« itagr a fu #rrr@arasfa
± fr sr arfe s ar h gts ft fcli" Rm ffl ffl ?faa fu zrnfenf fl7
+rrzntf@lrawr t uaftr{lr4r #t um saa fastar?1

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. l 00 /- for each.

(4) ·rrrri gt=a sf@efarr 1970 Tr isl@er Rt gt -1 % 3WIB faeaffa fad gar sr
.._ ~.,..,.::,,. o.......Qo..++ f.:j (' ......,..i:;;,-..-.-.-A- .._ .._ .._. .._ .._ r- ~ .;11...;),.

37Taal z1TqgTqt4la 0[17 41ulta cfi 3Tfcm °ff T 1I4 TU »la '-t '(,, ~ 6.50 '-ttl cp1 r4t4 t04
green fen«rgrReg

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) za sit iaf?rmu«ii fiat ma ar fr#i cITT' 3TK sft sat snaffa far star ? st mm
gen, hr sqra genqihara sf\ta +nrnt@rm (#raff@fen) fa, 1982 ffga 2
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) fir gen, hr sraa green qiara s4ta nrtf@raw (fez) ah fa sf#tha
if c/idc>-P-Jiil (Demand)~~ (Penalty) 91T 10%wsrmararfzri@, sf@raasr
10~~~I (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

£tasereeasitaa eh siaia, gfa zrrr#fr cITT' .:ri<T (Duty Demanded) I

( 1) is (Section) 1 lD %~ frt~ -um;
(2) fr mar 2@ehez Rtgr;
(3) hr@z #feznit afa 6hag«eaf?

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central·Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) se ks a ufa aft nf@law eha zf green srzrar gen at ave fa1Ra gt at irfRu +g
-'{FP % 10%gar sit szj haawe fa ct I Rea gt aa awe#1 o%~ cR cITT" "TT W!icTT ~1

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute."
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F.No. GAPPL/COM/STP/6181/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s.·Asha Menders ,B-37, Sudama Park Society,Nr.

Noble nagar Police Chowki, Kubernagar, Ahmedabad-382340(hereinafter referred to as

"the appellant") against Order-in-Original No. 620//AC/Demand/22-23 dated 21.03.2023

(hereinafter referred to as "the impugned order") passed by the Assistant Commissioner,

Central GST, Division -I, Ahmedabad North (hereinafter referred to as "the adjudicating

authority").

2. Briefly stated, the facts of the case are that the appellant are holding STC No.

ADWPD8490QST001 for providing taxable service "Manpower Recruitment and Business

Auxiliary service". On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the FY 2016-17, it was noticed that the appellant had earned an income of Rs.

2,09,57,463/- during the FY 2016-17, which was reflected under the heads "sales of services

(Value from ITR)"filed with Income Tax department.

F.Y. Gross Receipt from sales of services (as Service tax not/

per ITR) Short paid

2016-17 2,09,57,463/ 31,43,619/

Accordingly, it appeared that the appellant had earned the said substantial income

by way of providing taxable services but had neither paid Service Tax nor filed their service

tax ST-# returns. The appellant were called upon to submit copies of required documents

for assessment for the said period. However, the appellant had not responded to the

letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. Di/1/A'bad(N)

Demand third party SCN-05/2021-22 dated 12.10.2021 demanding Service Tax

amounting to Rs. 31,43,619/- for the period FY 2016-17, under proviso to Sub-Section

(1) of Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest

under Section 75 of the Finance Act, 1994; and imposition of late fee/penalties under

Section 70, Section 77 and Section 78 of the Finance Act, 1994. The SCN also proposed

the recovery of service tax for the period from Apr-2017 to June-2017 also.
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2.2 The Show Cause Notice was adjudicated ex parte vide the impugned order by the

adjudicating authority wherein the demand of total Service Tax amounting to Rs.

31,43,619/- was confirmed under proviso to Sub-Section (1) of Section 73 of the Finance

Act, 1994 along with Interest under Section 75 of the Finance Act, 1994 for the period FY

2016-17. Further (i) Penalty of Rs. 31,43,619/- was imposed on the appellant under

Section 78 of the Finance Act, 1994 ; (ii) Penalty of Rs. 10,000/- was imposed on the

appellant under Section 77(1)(a) of the Finance Act, 1994; (iii) Penalty of Rs. 10,000/- was

imposed on the appellant under Section 77(1)(c) of the Finance Act, 1994 and (iii) Late

fee/penalty of Rs. 40,000/- was imposed on the appellant under Section 70(1) of the

Finance Act, 1994 read with Rule 7 of service tax Rules,1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority,

the appellant have preferred the present appeal, inter alia, on the following grounds:

0 The appellant is a proprietorship firm engaged in providing job work services to

its clients in textile industry and the activity is exempted from service tax as per

entry no 30(ii) (a) of Noti. No. 25/2012-ST dated 20.06.2012. In the same case for

the F.Y., Jurisdictional AC vide its OIO No 63/AC/Demand/22-23 date 23.06.2022

has dropped the demand. They have charged from their clients on per piece

basis. In case of Om Enterprises Vs. Commr. of C.Ex, Pune-I, CESTAT held that

when a contractor carries out a process work and charges rate on per piece from

principal manufacturer, the nature of work will be considered as job work.

o They requested to set aside the impugned OIO and allow their appeal.

4. Personal hearing in the case was fixed on dated 20.03.2024. Shri Maulik Jarecha,

CA and Shri Vijay Manry, CA appeared for personal hearing on behalf of the appellant. He

stated that previously also one SCN covering period 2014-15 to June-17 was issued. However, in

the OIO, they decided only for the F.Y. 2014-15. The demand was dropped.Again the SCN was

issued for the ·period from 2016-17 to June-2017. The demand was confirmed due to non

submission of documents. he stated that being textile job worker, service tax is not applicable.

Further they requested for one day time to file additional submission. Copies of Balance sheet, ,

Form 3CB, ITR-V, ITR-3, ITR-4, and the copy of OO No 63/AC/Demand/22-23 date

23.06.2022 have been received on dated 20.03.2024 through mail..
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5. I have carefully gone through the facts of the case, grounds of appeal,

submissions made in the Appeal Memorandum and documents available on record. The

issue to be decided in the present appeal is whether the impugned order passed by the

adjudicating authority, confirming the demand of service tax against the appellant along

with interest and penalty, in the facts and circumstance of the case, is legal and proper

or otherwise. The demand pertains to the period FY 2016-17.

6. It is observed that the main contention of the appellant is that during the F.Y.

2016-17, they were engaged in providing job work services to its clients in textile

industry and the activity is exempted from service tax as per entry no 30(ii) (a) of Nati.

No. 25/2012-ST dated 20.06.2012. While going through the submission, nowhere from

any document furnished by the appellant, it can be say that they have actually

performed job work of textile material and the subject income is earned from the same.

Only on the basis of the OIO No 63/AC/Demand/22-23 date 23.06.2022 which covers

the F.Y. 2014-15, it can't be considered that they have provided the same activity in F.Y.

2016-17. As the impugned OIO was passed ex parte and appellant failed to furnish

proper documentary evidence in support of his claim before me also, to ascertain the

actual nature of activity performed by them during the subject period, details

verification is needed. Therefore I am of the considered view that it will be fit to remand

back the matter to the adjudicating authority for verification considering all the facts

along with direction to appellant to furnish all the relevant documents before the

adjudicating authority.

7. In view of the above, I set aside the impugned order and allow the appeal by way

of remand.

8. sft aaf rtaf ft n€ faa far34laat#fastar?[

The appeal filed by the appellant stands disposed of in above terms.

Attested

V
Manish Kumar
Superintendent(Appeals),

%%
(51ia$)

rzgn (srfir)
pte:97-67-2824
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CGST, Ahmedabad
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To,
M/s. Asha Menders,
B-37, Sudama Park Society
,Nr. Noble nagar Police Chowki,
Kubernagar, Ahmedabad-382340.

The Assistant Commissioner,
CGST, Division-I,
Ahmedabad North

Appellant

Respondent

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The Assistant Commissioner, CGST, Division I, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA
5}Guard File
6) PA file
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